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The Commonwealth of Massachusetts
Vllliam Francis Galvin, Secretary ofrhe Commonwealth

Public Records Division

Septenber 26, 2007
sPR07/178

Mr. James M. Conley
192 Mason Terrace
Brookline, MA 02446

Dear Mr. Conleyl

I have received your petition appealing the response ofthe Town ofBfookline (Town) to
your June 2, 2007 request for public records, G, L. c, 66 $ 10(b) (2006 ed.) (Supervisor of
Public Records has autho ty to resolve pubJic records appeals); ggg 4bq 950 C.M.R. 32.08(2)
(appeal process). Specihcally, you requested certain records, including an incident report
resulting from a 9l I call made by Ms, Poliy Sclkoe to the Brookline Police Department
(Department) on May 27,2007,

The Public Records Law strongly favors disclosure by creating a presumption that all
govemmental records are publrc records. G. L. c, 66, $ 10(c) (2006 ed.); 950 C.M.R. 32.08(4).
"Public records" Ls broadly defined to inchde all documentary materials or data, regardless of
physical form or characte stics, made or received by any officer or employee ofany town ofthe
Cornnonwcalth, unless fir l l ing rvithin a statutory exemption. G.L c 4, $ 7(26) (2006 ed ).

It is the burden ofthe records custodian to demonstmte the application ofan exemption in
order to withhold a requested record. G. L. c. 66, $ lO(c) (2006 ed.); !99 A!$q Dist ct Attomev
for the Norfolk Dist. v. FlatLev, 41 9 Mass. 507, 51 I ( 1995) (custodian has the burden of
establishing the applicabrlity of an exemption).

Exemption 6)

In a letter dated September 20, 2007, Mr. George F. Driscoll. JI., Associate Towr
Counsel stated that the Town would wlthhold the incident report pursuant to exemption (0 ofthe
Public Records Law. Exemption (0, the so-called investigatory exemptlon, permits investigatory
officials to withhold:
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investigatory materials necessarily compiled out ofthe public view by law
enforcement or other invesligatory officials the disclosule ofwhich materials
would probably so prejudice the possibility ofeffective law enforcement that such
disclosure would not be in the public interest.

C. L. c.4, $7 (26) (2006 ed.)

This exemptior permits investigative officials to withhold materials that could
compfomise iivestigatrv€ cfforts ifdisclosed. There is no blanket exemptlon, however, for
records created or maintained by investigative officials, District Attomev for the Norfolk
District v. Flatlev,4l9 Mass. 507, 512 (1995); WBZ-TV4 v-Di$4dAIqEgy&I$ k
District,408 Mass. 595, 603 (1990). Therefore, a records custodian generally must demonstrate
a prejudice to investigative efforts in order to withhold requested records, Information relating
to an ongoing investigation may be withheld ifdisclosure could alert suspects to the activities of
rnvestigative officials, In addition, conftdential invostigative techniques may be withheld
indefinitely if prejudicial to futrLre law enforcemenl B-Qug4qf-el!.9!-qf!@,
371 Mass 59, 62 ( 1976). AD investigative agency is not required to demonstrate prejudice to
withhold the identities of voluntary witnesses, informants or complainants. Bgilsllgiry-Pqligg
Comhlissioner ofBoston,378 Mass. 281,290 n.l8 (1979).

In his September 20'h letter, Attomey Ddscoll stated that the responsive ircident report
consists of information that is part ofan ongoing internal affairs investigation being conduct€d
by the Depadment. Attomey Driscoll also stated that records related to the internal affairs
investigation would be available upon request at tbe conclusion ofthe investigation Sgg
Worcester Teleeram & Gazette v. Chief of Police of worcester, 58 Mass. App, Ct. I (2003).

Attomey Driscoll further stated that the incident report would be reviewed at that time to
determine whether any portions of it are subject to redaction or withholding pursuant to a
claimcd exemption to the Public Records Law. It is, tl]erefore, the finding ofthis office thatthe
Department may withbold the requested incide[t report from disclosure pursuant to exemption
(fl ofthe Public Records Law.

Alan N. Cote
Supervisor ofRecords

ccr Mr. George F- Driscoll, h., Esq.


